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Introduction

Yourealizethatthistopiciscomplexwhenyouconductanextensive

researchonChatGPTandyoudonotfindanysubstantialanswerstotherelevant

questions thatitraises.Human intelligence stillmatters!During the last

InternationalMonetaryFund(henceforth"IMF")visittoLebanontwomonthsago,

IattendedtwosessionswithitsmembersattheMinistryofJustice,andoneof

thetopicscoveredwasthemicrofinancecrisisintheLebaneseeconomy.The

delegationperformsafieldsurveyontheoverallliquiditycrisisanditsinfluence

onthenon-availabilityofcreditfinance.Therelationshipbetweenthewaythe

judiciarytacklesmattersrelatedtotheimplementationofcontractualmonetary

commitmentsandthebusinesscycleishighlighted.Inaddition,adetailedlook

wasgiventoprospectivelegislativereformsthatmayimproveboththecapacity

andappetiteoflenderstoprovideloans,thereforereactivatingtheeconomyon

themicro-scale.ThecollecteddataandproposalswillbeincludedinanIMF

reportontheruleoflawinLebanon,whichisexpectedtobereleasednextmonth.

Thispaperisnotintendedtobeatheoreticalacademicresearchpaper

discussinghypotheticalscenarios,butratherarealisticanalysisthatanswers

severalquestionsposedbytheIMFdelegation,withafocusontheongoing

strugglethatcorporationsinLebanonfaceinraisingcapitalandthesolutions

thatcouldprovidetheprivatesectorwiththenecessaryamountofliquidityinthis

timeofcrisis.

Previousto 2019,themajorityofinvestmentsinLebanonweredone

throughcorporationsinwhichinvestorsparticipatedinthecapitalanddecision-
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makingprocess1.IntheUSA“interestpaymentsbyacorporationaretaxdeductible;

[and]dividendpaymentsarenot.Thismeansthatinterestdeductionskeepmoremoney

inthecorporatetreasuryandhenceoutofthepublictreasury.Forthisreason,an

investorconsideringwhethertomakeadebtorequityinvestmentwillpreferdebt,all

otherthingsequal”2.SameinLebanon,corporationsreliedondebtfinancingrather

than equityfinancing to collectliquidity,with afocuson thenon-regulated

financialmarkets.Theallotmentofshares,liketheissuanceofbondsonthe

regulated financialmarkets3 wasnotthe toolthatenabled corporationsto

financetheirprojects.Itwasessentiallytheloansgivenbybanksthatprovided

corporationsthenecessarymeanstoexpand.

Creditwascheap,andcorporationscouldgetloansinUSdollarsatthe

favorableAverageExchangeRate(henceforth“AER”)of1,507.5LebanesePound

(henceforth“LBP”)to1USdollar.OnlyafterLBPwaspeggedtotheUSdollarin

December1997,the lattercould be obtained for1,507.5 LBP,which was

significantly less than its realvalue.The subsidized US dollar allowed

corporationsinLebanontoincreasetheirprofitsbyavoidingthecostofLBP’s

depreciation.“Lebanesebankslentinlargepartindollarsand,insomealsousehard

currenciesasmeansofpayments.Assuch,thedollarizationrateoftheclaimstothe

privatesectorstoodat55.11%byMarch2022downfrom 73.68%inOctober2019,and

80.48% inJanuary2011ofthegoldenerawhereforeignreservesanddepositswere

boostedbymassiveinflowsrunningawayfrom theglobal2008financialcrisis.This

downtrendisalogicalandunderstandablereactiontotheongoingeconomicandforeign

liquidity shortage.Banks preferred to be engaged in whatwere so-called safer

placementswiththeCentralbankratherthangrantingloanstoariskyprivatesector4.

1
Informationmentionedinthedetermininggroundsofthelawon“privateequitycompanies”n°

163datedon8/5/2020.
2

A.R.Palmiter,Corporations:examples&explanations,Aspenpublishing,ninthedition2021,p.

100. 

3
Lawon“capitalmarkets”n°161datedon17/8/2011.

4
Theemphasisdoesnotexistintheoriginaltext.IbelievethattheCentralBank'shighinterest

rateshaveledbankstoquitgivinginexpensivelendingtotheprivatesector.IdisagreewithBlom
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Hence,theclaimsonthepublicsectorwererelativelylowerthantheloansgrantedtothe

privatesectorindollarsstandingat29.55%byMarch2022.”5

In October2019,Lebanon plunged into an unparalleled fiscaland

economiccrisisthatputhim "in4thpositionforthehighestinflationratesin

2020precededbyVenezuela,ZimbabweandSudan;andin3rdplacein2021,

afterVenezuelaandSudan"6 and"insecondplacein2022afterSudan"7 .This

crisiscannotbetracedtoanyofthetypicalreasonsofhyperinflation,suchas

civilupheaval,foreignmilitaryinvasion,oroversupplyofmoneyanditisunclear

whatprecipitatedthesharpfallofLBP.But,itisclearthatthebanking8system's

collapse,causedbyanuncontrolled-andstillongoing-outflow offoreign

currencydeposits,resultedinaseriousshortageofUSdollarbanknotesanda

declineinconfidenceinLBP.SofarLBPlostmorethan98% ofitspurchasing

poweranddepreciatedtotheextentwheretheOpenMarketER (henceforth

“OMER”)exceededLBP100,000perUSdollar.

Attheirheart,financialmarketsshould“provideliquiditytoinvestors,thus

enablinginvestorstobeconfidentthattheycanquicklydisposeoftheirinvestments

withouthavingtosearchforpurchasers”9.Regrettably,thisfeaturedoesnotapplyto

the Lebanese financialmarkets which had a majorscarcity ofUS dollar

Invest'sview;theCentralBankshouldneverhavebeenregardedasaferinvestmenthubthanthe
privatesector.
5

“MeasuringthedegreeofdollarizationinLebanon”,

>https://blog.blominvestbank.com/44163/measuring-the-degree-of-dollarization-in-lebanon/<,
consultedon31/3/2023.

6
World Bank, “Lebanon Economic Monitor: The Great Denial”, Fall 2021.

https://openknowledge.worldbank.org/handle/10986/36862,p.15,consultedon31/3/2023.
7
>https://www.fitchsolutions.com/country-risk<,consultedon31/3/2023.

8
Thiscollapsehasnotbeencrystallizedyetbyanofficialdeclarationofbankruptcyofbanks.

9
W.A.Klein,J.C.Coffee,Jr.andF.Partony, BusinessOrganizationandFinance:Legaland

EconomicPrinciples,FoundationpressandThomsonReuters,eleventhedition2010,p.422.
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banknotesafterOctober17,2019.Banksimposedadefactocapitalcontrol,

restrictingwithdrawalsandtransfersofUSdollardeposits.Thosepre-crisisUS

dollardepositsknownasLebanesedollarsor"lollars"(aterm coinedbybanker

DanAzzi)cannowbewithdrawninLBPatanERof15000LBPperlollarandsold

onthemarketbychecksatan90% discountrate(the100lollars'checkis

currentlysoldfor15USdollarbanknotesknownas"freshdollars").

Thescopeofthispieceislimitedtotheobstaclesthatpreventlenders

(banksandothernon-institutionallenders)from providingloanstocorporations

andthesolutionsthatwouldgivethelattertheabilitytoovercomethecurrent

microfinancecrisis.

I-Creditcrunch:aspectsandreasons.

Corporationsarehavingdifficultyobtainingcreditforavarietyofreasons:the

proliferationofERs,theunpredictablejudiciary,thelackofliquidityinbanks,the

highopportunitycostforlenders,thedropinrealestatepricesandtheriskof

moneylaundering.

A-ProliferationofERs.

ThecurrentcrisisledtotheproliferationofsixERs,namely:

a- The“studentdollar”ER:1,500LBPperUSdollar10(law).

10
Law n°283/2022issuedon12August2022(thepreviousstudentdollarlaw isLaw n.193

issuedon16/10/2020).
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b- TheAER:15,000LBPperUSdollar11(BDLdeclaration).

c- Importtariffs’ER:45,000LBPperUSdollar12 (decisionofthePrime

Minister).

d- The “SAYRAFA”electronic application fluctuating Exchange Rate

(henceforth“SAYRAFAER”),thatexceedscurrentlyLBP80,000perUS

dollar13(BDLdeclaration).

e- The Emergency Crisis and COVID-19 response SocialSafety Net

projectER(henceforth“ESSNER”),14and

f- TheOMER15thatiscurrentlyabove100,000LBP16perUSdollar.

11
AERusedtobe1,507.5LBPto1USdollar,whichwastheequilibrium priceofaonedollarUS

banknoteinLBPattheendofthedailyforeigncurrencytradingsessionbetweenBDLand
commercialbanksfrom 1997to2019.After2019,despitethefactthatBDLisnotpermittedto
setanERandisonlypermittedtodeclareandpublishtheAERresultingfrom itsdailytradingof
USdollarswithcommercialbanks,itissuedcircularsandestablishedthisAERasafixedERtobe
appliedinitsoperationswithcommercialbanksandinthosebanks'operationswiththeirclients
(basiccircularn°148datedon3April2020).However,duringthisperiod,lollardepositorswere
allowedtowithdrawonamonthlybasiscertainamountsoftheirdeposits(IntermediaryCircular
n°13277datedon9December2021)inLBPataspecificERi.e.,theElectronicPlatform ER
(2,400LBPraisedto3,800LBPandthento8,000LBPforeveryUSdollar).Inadditiontothat,
lollardepositorswereallowed towithdraw onamonthlybasis400cashUSdollarandthe
equivalentofthisamountinLBPattheERof12,000LBPperUSdollar(basiccircularn°158of8
June2021andintermediatecircularn°626of21June2022).InFebruary2023,aunifiedAERof
15,000LBPto1USdollarwassetbyasimpledeclarationoftheGovernorofBDL.ThisAER
appliestoalllollardepositsinincludingthosewhowishtowithdrawthemonthlyamountof400
cashUSdollar(intermediatecircularn°13527of20/1/2023).
12

ThePrimeMinister’sletteraddressedtotheministeroffinancedatedon28/2/2023.
13

BasicCircularn°5of10April2020,IntermediaryCircularn°583of10May2021andBasic
Circularn°157of10May2021.BDLhasrequiredthemostinfluentialstakeholdersintheforeign
currencyexchangemarket(commercialbanksandexchangebureaus)totradeUSdollarsand
foreigncurrenciesonaplatform thatissupposedtobemoretransparentthantheblackmarket
i.e.,theSAYRAFA application.BDLwassupposedtopublishSAYRAFA ER onadailybasis.
However,BDLissettingSAYRAFAERinsteadofpublishingit.Itisnomoretheresultofcurrency
transactions!
14

Lawn°219of8April2021.ParagraphC–schedule2–oftheagreementstipulatesthat“as
longasthereisanofficialpegbetweentheUSdollarandLBP,thebeneficiarieswillreceivecash
transfersinLBP atthehigherof:(a)theconstantrealexchangerate,and(b)thehighest
regulatedexchangeratevis-à-vistheUSdollar,plussixtypercent,suchratebeingdeterminedin
consultationwithBDLandadjustedonaregularbasis.”
15

Publishedonad-hocmobileapplications.
16

AccordingtothecurrentspeculationsitwillreachLBP200,000perUSdollarinmid2023.



7

WhatisdangerousaboutthismazeofERsis:

a-LenderswhoextendcreditsinUSdollarsruntheriskofbeingreimbursed

inLBPatAERandnotatthehighestER,namelyOMER,resultinginlarge

lossesthatcan exceed 80% oftheirinvestment(thismatterwillbe

discussedlaterinthispaper),whichwilldiscouragethem toextendthose

credits.

b-Corporationswillincurlosseswitheverysuddenraiseinimporttariffs’ER,

whichmightaffecttheirabilitytopaybacktheircredits.

c-AlthoughERsshouldbesetonlybylaws,certainERsarebeingsetby

administrativedecisions(PrimeMinisterandBDL).Therefore,variations

ofERsaremorethanevereasyandunpredictable.

d-OMER is leftto speculative transactions and therefore profoundly

unpredictable.

B-Unpredictablejudiciary.

From October17th,2019,theCourtofCassationhasissuedjustoneruling

pertinenttotheERmatter,inwhichitapplied"themarketrate"withoutidentifying

itandwithoutprovidinganylegalbasis17.Themajorityofthecasesarestillbeing

heardinfirstandsecondinstancecourts.Sofar,practicallyallrulings18 have

held19 thatpaymentinLBPofacontractualmonetaryobligationvaluedinUS

17
Judgmentn°14/2022renderedon12April2022bytheCourtofCassation,2ndChamber.

18
OnejudgmentconsideredthatobligationsdenominatedinUSdollar(inaninternalcontract)

shouldbepaidinthiscurrencyandnotinLBP:judgmentn°199/2019renderedon25/11/2019by
thejudgeofurgentaffairsinNabatyeh.
19

Judgmentn°17/2021 rendered on 15 April2021 by the CivilDistrictJudge in Beirut
(commercialaffairs);Judgmentn°7/2019renderedon26October2020bythePresidentofthe
CourtofAppealofBeirut,12thChamber;Judgmentrenderedon15April2021bytheCivilDistrict
JudgeofTripoli(CommercialandFinancialAffairs);Judgmentn°289/2020renderedon1
December2020bytheCivilCourtofFirstInstanceofBeirut,5th Chamber(Commercialand
FinancialAffairs);Judgmentrenderedon12November2020bytheExecutionJudgeofBeirut;
Judgmentsn°160/2020renderedon14October2020andn°167/2020renderedon28October
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dollars20ininternalcontractsispermissible.Thesedecisionsarebasedprimarily

onArticle3021oftheCodeofObligationsandContracts,22Articles723and19224

oftheCodeofMoneyand Credit,25 and Article76726 ofthePenalCode.27

Nevertheless,courtshavenotalwaysagreedontheissueofER;althoughmost

haveappliedAER,others28haveappliedtheSAYRAFAER.

UnlesstheParliamentenactsalaw thatexpresslysetsalegalERthat

shouldbeappliedonalldifferenttypesofcontractualmonetaryobligations,there

willalwaysbeariskthatcourtswillsettlethedisputesrelevanttointernal

contractspendingbeforethem accordingtoAER.Butinallcases,mostofthe

courtswillalwaysconsiderthepaymentin LBP ofa contractualmonetary

obligationdenominatedinUSdollartobevalid:thelenderwhosedebtis1,000

USdollarforinstancewillreceivetheamountof15,000,000LBP,insteadofan

amountthatcouldexceed100,000,000LBPbecausecourtsmightapplyAERi.e.

2020bytheExecutionJudgeofBeirut.
20

CourtswouldprobablytakeadifferentpositionincaseswhereArticles432and356ofthe
CodeofCommercearetobeapplied.Thosearticlesallowrespectivelythedrawerofabanker’s
checkandofabillofexchangetoaskthedraweetopayeitheronlyinaforeigncurrencyoronly
inLBPaccordingtoadeterminedER.Ifthisconditionisnotmentioned,thepaymentwillbemade
inLBPaccordingtothemarketERasdeterminedbytheLebanesecustom.
21

“Whenthedebtisanamountofmoney,itmustbeperformedinthecurrencyofthecountry.In
normaltime,and when inconvertibilityhas notbeen established forfiduciarymoney,the
contractingpartiesremainfreetoagreethatpaymentcouldbemadeinaspecificmetallic
currencyoraforeigncurrency.”(Ourtranslation).TheoriginalFrenchversionofthearticleistobe
takenintoconsiderationbecauseitsArabictranslationisinaccurate.
22

Lawdatedon9mars1932.
23

“Banknotesofavalueof500poundsandovershallbeunlimitedlegaltenderthroughoutthe
Lebaneseterritory.”
24

“RefusaltoacceptLebanesemoneywithintheframeworkofconditionslaiddowninarticles7
and8issubjecttopenaltieslistedinarticle319ofthePenalCode.”
25

Decreen°13513of8January1961.
26

“Thepersonwhorefusestoacceptnationalcurrencyshallbeliabletoafinethatranges
between1000and10000LBP.”
27

Decree-Lawn°340/1943.
28

Judgmentn°62/2021renderedon26October2021bytheCivilDistrictJudgeinBeirut
(commercialaffairs);Judgmentn°611/2021renderedon26October2021bytheCourtofAppeal
ofBeirut,9thchamber;Judgmentn°24/2022renderedon22February2022bytheCourtofFirst
InstanceofBeirut(financialaffairs);Judgmentrenderedon28April2022bythepresidentofthe
CourtofAppealofBeirut,12th chamber(thisjudgmentrefutestheopinionofprofessorHage-
Chahinepreviouslyreferredtoinfootnoten°12),Judgmentn°427/2022renderedonthe6thof
September2022bytheCourtofAppealofBeirut,11thchamber(rentaffairs).
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LBP15,000perUSdollarinsteadofOMERthatexceedsLBP100,000perUS

dollar.

Addtoallofthis,thatoverthepreviousfiveyears,Lebanesejudgeshave

goneonstrikefivetimestopressfortheapprovalofthe"judiciaryindependence

law"andtheimprovementofbadworkingconditions.Inthemeanwhile,the

judiciary assistants went on strike many times,demanding better pay

conditions29.Thusfar,andasaresultofthecurrentnationaleconomiccrisis,the

wheelsofjusticearelikelytoturnconsiderablyslowlythanusual.Thisprevents

lendersfrom obtainingquickjudicialactionsincasetheyraisecasesagainst

borrowers(corporations).

C-Shortageinliquidityinbanks.

AfterOctober2019,institutionallendersi.e.,bankssufferedfrom asevere

shortageofliquidityinUSdollarwhichaffectedtheirabilitytomeettheirfunding

requirements and mainly deposit withdrawals.Furthermore,the loss of

confidenceinthebankingsectormadeitdifficultforbankstoraisefundsin

ordertolendmoneytoborrowers.

Addtothis,ifbanksmayrespondtoashortageofliquiditybytighteningtheir

lendingstandards.Thiswouldmeanthattheymayrequireborrowerstohave

highercreditscores,largerdownpayments,orotherfactorsthatreducetherisk

ofdefault.Thiscanmakeitharderformanycorporationstoqualifyforloans.

29
Inthisregard,itisworthmentioningthatonly0.5percentoftheannualspendingofthe

GovernmentisdedicatedtotheMinistryofJustice.Insufficientfundsresultedinaninfrastructure
thatisinaquasitotalcollapse(run-downcourthouses,powercuts…).
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D-Decreaseinrealestateprices.

Realestateisessentialforlenderstosecuretheirloans.“Theconcernof

lenderswhenrequiringsecurityistoensurepriorityintherepaymentoftheirloans

notwithstandingtheclaimsofthegeneralbodyofcreditorswhoarethereforefrequently

leftinthevulnerablepositionofpickingoverthefew crumbs(ifany)remainingofthe

corporatecakeaftersatisfactionofsecuredandpreferentialcreditors”.30

Thecontinuousdecreasein realestatepriceswhich reached 50%-70% had

severaleffectsonthecreditextendedbybanksandindividualstocorporations:

1-Whenrealestatepricesdecreased,thevalueofthiscollateraldecreased

aswell,whichincreasedtheriskforthelender.Thisresultedinlenders

requiringhighdownpaymentsorevenrefusingtoextendcredit.

2-Ifthevalueofthecollateral(realestate)declinesbelowtheloanamount,

borrowersmaybemorelikelytodefaultontheirloan,astheymaynotbe

abletosellthepropertytocovertheirdebt.Thiscanleadtoincreased

lossesforthelendersandadecreaseintheirwillingnesstolend.

Thereby,thecontinuousdecreaseinrealestatepricesincreasedtheriskfor

lendersandledthem toreducecreditavailabilityforcorporations.

E-Highopportunitycost.

InDecember2021,BDLdeclaredthatcommercialbankscouldconvertcash

30
E.Ferran,Principlesofcorporatefinancelaw,oxforduniversitypress,firstedition,2008,p.93.
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LBPintocashUSdollar–sourcedfrom theBDL’sforeigncurrencyreserves–

usingtheSayrafaplatform:BDLwillsellcashUSdollarsandbuycashLebanese

poundsattheSYARAFAER.Individuals31 areallowedtoselluptoonebillion

cashLBP(foreachaccount)tobanksandwillbepaidwithin3workingdaysin

cashUSdollaratSAYRAFAER.

Therefore,individualsprefertospeculateinthecurrencymarket.Insteadof

extendinga1,000USdollarloantoacorporationandincurtheriskofgetting

reimbursedinLBPatAERandthereforelosing90%oftheinvestment,apotential

lenderwould ratherbuy100,000,000 LBP from the open marketatOMER

(100,000LBPforeveryUSdollar)andthenbuy1,111USdollarfrom banksbased

onSAYARFAER(90,000LBPforeveryUSdollar).Hewouldmakeanimmediate

11% profitand hence avoid a high opportunitycostoflending moneyto

corporations32.

F-Riskofmoneylaundering.

Thecurrentsituationisextremelytemptingtoimplementmoneylaundering.

Inprinciple,corporationsthatreceivecreditincashshouldtakestepstoensure

thatthefundsarelegitimateandnottheproceedsofillegalactivities.Thismay

involveconductingduediligenceonthesourceofthefunds,verifyingtheidentity

ofthecustomer,andmonitoringtransactionsforsuspiciousactivity.

Corporationsshouldbecautiouswhenreceivingcreditincashbecauseofthe

31
CompaniescanselluptotenbillionLBPincash.

32
Thelendercanasknumerousownersofbankaccountstoexecutethisoperationforhis

account.
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potentialriskofmoneylaunderingwhichisacriminalactivitythatinvolves

disguisingtheproceedsofillegalactivitiesaslegitimatefunds(Law No44of

November24,2015“FightingMoneyLaunderingandTerroristFinancing”33).

Suspicious cash creditcould therefore incriminate corporations as

borrowersinvolvedinmoneylaunderingactivities,whichwoulddiscouragethem

from acceptingthistypeofcredit.

II-Creditcrunch:interim solutions.

Threekeymeasuresmaybeimplemented to addresscertainhurdlesto

successfulcorporatefinance.Tobegin,lendersmightaddspecificcontractual

clausesallowingthem toberepaidforloansdenominatedinUSdollarsinsums

denominatedinthesamecurrencywithoutunduedelays.Second,thelegislature

isanticipatedtoenactlawsenablinglenderstobereimbursedinUSdollarsif

theirdebtsaredenominatedinthatcurrency.Finally,thejudiciaryisurgedto

accept"new checks"asameanspaymenttopreserveUSdollarliquidityinthe

bankingsystem.

33
Article2reads“Moneylaunderingisanyactcommittedwiththepurposeof:

1. Concealingtherealsourceofillicitfunds,orgiving,byanymeans,afalsejustification
regardingthesaidsource,whilebeingawareoftheillicitnatureofthesefunds.

2. Transferringortransportingfunds,orsubstitutingorinvestingthelatterinpurchasing
movableorimmovableassetsorincarryingoutfinancialtransactionsforthepurposeof
concealingordisguisingthesuchfunds’illicitsource,orassistingapersoninvolvedin
thecommissionofanyoftheoffencesmentionedinArticle1toavoidprosecution,while
beingawareoftheillicitnatureofthesefunds.”
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A-Contractualclauses34.

Lendersshouldbekeentoavoidasmuchaspossiblejudgmentsthatcould

settledisputeswithcorporationsbyexoneratingthelatteriftheypayinLBPorin

lollar,contractualmonetarydebtsdenominatedinUS dollars.Threesetsof

contractualclausesallowlenderstoachievetheirobjectiveseitherinwholeorin

partwhileavoidingbeingpaidinLBPorinlollar.

a-Thefirstsetofcontractualclauses.

Ifthecorporation'sassetsarelocatedinaforeigncountry andthelender

canassumetheexpensesofforeigncourtproceedings,thelenderinUSdollar

should includeforeign jurisdiction and governing law clauses.Ifhedesires

confidentialandfasterproceedings,hecansubstituteanarbitrationclausefor

theforeignjurisdictionclauseinthiscase.Therulesgoverningthearbitration

shouldbeaforeignlawora-nationalrulesoflaw.Theseprovisionswilleventually

resultininternationaljudgmentsorarbitraldecisionsinwhichtheamounttobe

paidisdenominatedinUSdollarsratherthanLBP.Suchinternationaljudgments

andarbitralawardswillbeenforcedagainstthecorporations'assetsonforeign

landwithouttheassistanceoftheLebanese court.Hence,thelenderwillreceive

thepaymentinfreshdollarwithnointerventionofLebanesejudiciary.

b-Thesecondsetofcontractualclauses.

34
M.FAWAZ,“DraftingcontractsinLebanonduringhyperinflation:preventiveclauses”,Sader

Legal,October2022.Anextensivesurveyisoutlinedinthisarticlerelevanttothepreventive
clausesthatwouldallowcreditorstoavoidthesideeffectsofhyperinflationinLebanon.
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Ifthecorporation'sassetsareinLebanon,thelenderinUSdollarshould

includeanarbitrationclause,across-borderclause,andagoverninglawclause

inthecontract(aforeignlawora-nationalrulesoflawortheLebaneselaw).In

thiscase,thearbitralawardwillrequireapaymentinUSdollarstobetransferred

intoaforeignbankaccount.Aftergrantingtheexequatur,thecorporationwillbe

forcedtoperform thetransferoftheamountoffreshdollarstotheforeignbank

account.Incasethelenderaddsaforeignjurisdictionprovisioninsteadofthe

arbitrationclause,theforeignjudgmentwillrequirethecorporationtotransferan

amountofmoney in US dollarto a bank accountoutside Lebanon.This

internationaljudgmentwillbecarriedoutinLebanoninthesamemannerasthe

previouslydescribedarbitraldecision,andthelenderwillgetfreshdollarsinthe

foreignbankaccount.

c-Thethirdsetofcontractualclauses.

IfthelenderinUSdollarcannotaffordtheexpensesofarbitrationand

foreignjudicialproceedingsandtheborrowerdoesnothaveassetsabroad,there

shouldbeinsertedacross-borderpaymentclause.Thisclausewillforcethe

Lebanesejudiciarytorenderjudgmentsthatallowthecreditortobereimbursed

byatransferofthefreshdollaramounttoaforeignbankaccount.

Itisworthmentioningapracticalcaserelevanttotheimportanceofcross-

borderpaymentclauses.InameetingheldattheMinistryofJusticewithkey

decisionmakerson24March2022todiscussthedraftingof“standardform US

dollar denominated loan contract” between the Government and BDL,I

suggested-amongmanyotherproposals-toamenditsarticle6thatreads“the

borrower[thegovernment]isboundtoreimbursetheloanandinterestsfrom its
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incomeinUSdollar(…).TheborrowerisallowedwiththeapprovalofBDLto

reimburseinLBPaccordingtoSAYRAFAER”.Mysuggestionwastomakethe

reimbursementinUSdollar“intheBDL’sforeignaccounts”andtoremovethe

optionofpaymentinLBP.Thissuggestionwastakenintoconsiderationinarticle

5oftheloancontract(50millionUSdollars)thatwillbesignedbythecentral

bank(lender)andthegovernment(borrower)inaccordancewithCouncilof

MinistersDecisionn°19datedon27/2/2023.Beingacross-borderpayment

clause,thearticle5makesfrom theloananinternationalcontractwhichwill

enablecourtstorenderjudgmentsthatobligethegovernmenttoreimbursethe

loaninfreshdollarandnotinLBPorinlollar.Thiscontractualprovisioniscrucial

topreservetheforeignreservesinforeigncurrencyofBDL.

B-Legislativedollarization.

TheBeirutTradersAssociation(BTA)isadvocatingforadraftlaw entitled

“encouragingtheinjectionofnew liquidityintheeconomy”,thatwouldrequire

borrowerstorepayloansmadeinUSdollarsinthesamecurrency.

Thedetermininggroundsofthelawfocusedonthefactthat(ourtranslation):

“1-Theliquidityproblem,aswellasthegovernment'sdefaultonEurobondsin

2020,promptedthecentralbanktoissuemultipletemporaryinstructionsinorder

todealwiththesituation,includingestablishingdifferentexchangeratesforthe

LebanesePoundagainsttheUSdollar35.

2-Thecentralbank'sinterim measurestosafeguardmonetarystabilityandthe

35
Thisemphasisandthefollowingonesdonotexistintheoriginaldocument.
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banking sectorresulted in multiple legaljudgmentsexonerating debtorsby

adoptingexchangeratesfortheLebanesePoundthatdeviatedfrom theOMER.

3-ThefinancialcrisiscausedsevereandrapidvariationsintheLebanesePound's

exchangerateversustheUS dollar.Theeconomiccyclewascrippledasa

consequenceofacreditcrunchcausedbylenders'concernofdebtdepreciation,

whethertheywerebanksorindividualmerchants.

4-SinceLebanonhaslawsthatreflectitsfreeeconomicsystem andthefree

movementofcapital.

5-Sincethedispersedjudicialjudgmentsandtemporarymonetarypolicieshave

breduncertainty,thefinancialindustryhasbeenunwillingtoextendnewloansin

USdollars.TheLebanesebanksgiveloansoutofdepositsreceivedfrom their

customers;iftheloansareinUSdollars,thebanksmustbecertainthattheloans

denominatedinUSdollarswillbereturnedinUSdollars.Theeconomiccycle

cannotbestimulatedaslongasmerchantsrequiredirectcashpaymentsto

preventexchangerateincreasesbetweenthedateofdeliveryofproductsand

thedateofpayment,andaslongastheyareobligedtorecovertheirdebtsata

ratesmallerthantheOMER.”

Thefirstarticleofthisdraftlawreads(ourtranslation):“Notwithstanding

anyprovisiontothecontrary,thecontractualclausestatingthatanycontractual

obligationdenominatedinarecognizedforeigncurrencyshouldbeexecutedin

thepaymentofbanknotesinthatsameforeigncurrencyorbyamonetary

transferfrom outsideLebanoninthatsameforeigncurrencyisconsideredvalid

andbinding.Anyexecutionofthisobligationdoesnotexoneratethedebtor,

unlessitismadeinaccordancewiththeaforementionedcontractualclause,

includingthecasewherethepaymentismadeintheLebanesePound.”
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Thesecondarticleofhissamedraftlawreads(ourtranslation):“Article1

ofthislaw governsobligationsarisingfrom bankaccountsdenominatedina

recognizedforeigncurrencyandfinancedinthatcurrencyafter9April2020,

whetherinbanknotesorthroughbanktransfersfrom outsideLebanon.”

Ifimplemented,thislaw willallow lendersto becompensatedinUS

dollarswhileavoidingthedangerofERs’volatility,anditwillencouragethem to

makeloansinUSdollars.Notonlythat,lenderswillavoidtheriskofgettingpaid

inchecksthatcouldeitherbeeitherwithoutprovisionorinlollars.Thisisaone

stepaheadtowardsacasheconomythatcouldontheshortterm increasethe

volumeofliquidityincirculationandthereforereactivatethebusinesscycle.

Thecorporationswillbeable:

1-To receive loans in US dollarthatcould enable them to import

equipmentandmaterialsfrom abroad.

2-Tomakesurethattheircustomerswillpaybacktheirdebtsinthe

currencyofthesale/servicecontracts(USdollar),allowingthem to

repaytheirlendersinUSdollar.

3-Toexpandtheirprojectswithnofearthattheircollateral(plants,real

estate…)willbeseizedbytheirlendersduetothenon-paymentof

debts.

Thelender-corporation-customercyclewillbefinancedincashUSdollars,

regeneratingwealthonanationallevel.

C-“Newchecks”.



18

Severaljudgmentsconsideredlatelythatchecksarenomoremeansof

payments36.Debtorsareallowedtoreimbursetheirdebtsonlyincash.Themain

focusofallthosejudgmentswasonthefactthat:

1-banksrefusetopaythecheckonpresentment.

2-banksrefusetodepositchecksintothebeneficiary'sbankaccount.

3-thebeneficiaryisconsideredtobelegallypaidonthedayhereceives

theprovisionsubjectmatterofthecheck,notonthedayhereceivesthe

checkitself.

4-thebeneficiaryhastherighttoreceivetheprovisionincashandheis

notobligedtobeabankdepositor.

Itisapparentthatexistingjurisprudenceishostiletochecks.Allchecks

arenolongeraccepted.Wouldthismeanthatalollarbankdepositissimilartoa

freshdollarbankdeposit?Wouldcourtsstilldeclinecheckseveniftherelevant

bankdepositwasmadewithfreshUSdollars(henceforth“new checks”)?A

carefulexamination ofthe aforementioned judgments reveals thatcourts

primarilyfocusonthefactthatchecksarenolongerpayableuponpresentation

duetobanks'significantliquiditydeficit.How canacourtstilldenyacheck

paymentifthereisproofthatthenecessaryprovisionexists"realistically"inthe

account?Refusingnew checkswillnotonlybeunlawful,butitwilldepletethe

36
Judgmentdated on26/5/2022 rendered bytheCourtofAppealofBeirut,11th chamber;

Judgmentdatedn°319/2022datedon19/6/2022renderedbythejudgeofurgentaffairsin
Beirut;Judgmentdatedn°463/2022datedon2/8/2022renderedbythejudgeofurgentaffairsin
Beirut;Judgmentdatedn°77/2022datedon26/5/2022renderedbytheexecutionjudgeinBeirut;
Judgmentdatedn°63/2022datedon14/4/2022renderedbytheexecutionjudgeinBeirut;
Judgmentdatedn°64/2022datedon14/4/2022renderedbytheexecutionjudgeinBeirut;
Judgmentdatedn°54/2022datedon30/11/2021renderedbytheexecutionjudgeinBeirut;
Judgmentdatedn°247/2022datedon5/11/2021renderedbytheexecutionjudgeinBeirut.
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banks'remainingcash.

Giventhecriticalimportanceofsustainingliquidityinthebankingsystem,

courtsareurgedtoacceptnew checksaspaymentinordertoavoidcash

withdrawalsfrom bankaccounts,evenifonlyforalimitedperiodoftime.Courts

mayrequestabankletterprovingthattheprovisionsubjectmatterofthecheck

ismadeupoffreshdollarsratherthanlollars.

Acceptingnewcheckswillhelptopreservethefreshdollarliquidityinthe

banking sector, encouraging banks to provide corporate loans if the

aforementionedproceduresareapplied.

Conclusion

Alltheabovementioned measuresareonlyeffectiveforthecurrent

transitionperiod.Thesearequickfixesthatenableonlyforthemanagingof

certainaspectsofthefinancialcrisisnamely,thecreditcrunch.However,a

macro-levelsolutionisrequiredtorestoretrustintheLebaneseeconomyand,as

aresult,raisethevolumeofliquidityintheoverallmarket.

Whyarethosesolutionsconsideredasinterim?First,whilesigningan

internationalcontractwith a cross-borderpaymentclause would preclude

paymentinlollarorLBP,theenactmentofthelong-awaitedcapitalcontrollaw
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willpreventcorporationsfrom honoringtheirfinancialcommitmentstotheir

lenders,bywithdrawingtheirfreshUSdollar'deposits,whetherincashorinnew

checks.Despite the factthatthe presentdraftofthe capitalcontrollaw

stipulatesthatitonlyappliestolollarsandnottopost-2019USfreshdollar

deposits,itisquiteprobablethatitwillnotpassinparliamentsincetheIMF

wouldnotconsideritthereform lawrequiredtoreachthefinalagreementwith

theLebanesegovernment.

Second,thedraftlawabout“encouragingtheinjectionofnewliquidityin

theeconomy”willonlyincreasethedollarizationoftheLebaneseeconomywhich

willunderminefaithinthelocalcurrency.Afterthecivilwarendedin1990,there

wasnoclearresponsetothequestionofwhetherLebanonshouldde-dollarizeits

economyandifhehastheresourcestodoso.AtthattimetheIMFindicatedthat

“Inview oftheevidenceprovidedinthispaper,shouldLebanontrytode-dollarizeits

economy?Andifso,howcouldsuchapolicylooklike?theanswertothefirstquestionis

oflargelypoliticalnature.Evidencefrom othercountriescanatbestbecalledmixed.

Andeconomicliteratureonthisissueoffersbroadandoftencontradictoryviews,with

recommendationsrangingfrom aimingatacompletedollarizationtoacompletede-

dollarizationoftheeconomy.… Theanswertothesecondquestioninvolves… an

elementarypreconditiontoeffectivelyandsustainablyinduceade-dollarizationofthe

economywhichistocreateapoliticallyandeconomicallystableenvironmentwithsolid

governmentfinancesandlowinflationrates.Allotherde-dollarizationmeasureswillfail,

ifthisbasicpreconditionisnotmet,asillustratedbytheexperienceofseveralLatin

American countries with similar episodes of high currency substitution and

dollarization.”37 The recentcrisis demonstrated thatthe dollarization ofthe

Lebaneseeconomywasoneofitskeystructuralflaws.Asaresult,anyfurther

37
J. Mueller, “Dollarization in Lebanon”, October 1994. Available on

>https://www.imf.org/en/Publications/WP/Issues/2016/12/30/Dollarization-in-Lebanon-1045<,
p.25,consultedon31/3/2023.
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dollarizationwouldcertainlycausestakeholderstolosefaithinLBP.Addtothat

therushtoblackmarketsforUS dollars,whichwillonlyincreaseERsand

therefore undermine the Lebanese currency.Itseems unlikelythata non-

productiveeconomylikeLebanonwilleverrecoverfrom havingaweakdomestic

currency.

Addtothatthefactthatpaymentbybanktransferfrom outsideLebanon

maybeprohibitedduetointernationalrestrictions.InJuly2022,Iattendeda

meetingwiththedelegationofTheMiddleEast&NorthAfricaFinancialAction

TaskForce(MENAFATF)duringitslaston-sitevisittoBeirut,andoneofthe

primary subjects discussed was the dramatic increase in cash-based

transactions.Lebanon was on the listofcomplying nations in the last

assessment;however,theupcomingevaluationmayplaceLebanononthegray

oreven black list,forcing correspondentbanks to suspend business with

Lebanesebanks.

Manydrasticmeasuresneedtobemadeinordertorestoretrustinthe

Lebaneseeconomyandtherebyrestartcorporatebankcredit.Onamacro-level,

thetwokeypillarsofanyrecoverystrategywouldbetorestorecreditworthiness

andinfuseliquidity.Lebanonsuffersfrom highinflationratesandalargepublic

sectorandthereforeneedstheinterventionofalenderoflastresorti.e.,IMFthat

imposesstructuraleconomicalchanges.“Despitetheincreasedcriticism ofIMF

programsinrecentyears,manystillbelievethattheorganizationbooststhecredibilityof

borrowinggovernmentsinfinancialmarkets.Itenticescapitalinflowsbyactingasan

internationallenderoflastresortandbyprovidingliquidityintimesofcrisis.Investors

mayretaintheirinvestmentinacountryunderanIMFprogram becausetheybelievethat

theIMFisineffectinsuringthatinvestment.AlthoughcriticsdenounceIMF-backed

funding as creating “moralhazard,”proponents interpretsuch externally induced
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confidenceasdesirable.Theyarguethattheinsuranceagainstliquidityrisksprovidedby

theIMFdefendsthefinancialsystemsoffledglingeconomiesfrom speculativeattacks

andencouragesthem toimplementreform policies.TheIMFfurtherhelpstocoordinate

the expectations ofotherofficiallenders,who extend theirfinancialsupportto

borrowingcountrieswhenanIMFprogram isagreedupon.”38

Threeadditionallawsshouldbeenactednamely,“addressingthesituation

ofbanksinLebanonandtheirreorganization”,“restoringbalancetothefinancial

system inLebanon”and“thesovereignfund”39thatarecurrentlybeingdiscussed

attheparliamentarycommittees40.

Untilmacro-levelreformsareadopted,whichisanunheardofscenarioin

thecountryofprocrastination,themeasuresdetailedinthispapermighthelp

corporationstogetthenecessarycapitaltoovercometheexistingimpediments.

38
HyeJeeCho,“ImpactofIMFProgramsonPerceivedCreditworthinessofEmergingMarket

Countries:IsTherea“Nixon-Goes-to-China”Effect?”TheHongKongUniversityofScienceand
Technology,InternationalStudies Quarterly (2014) 58,308–321,p. 310. Available on
>https://academic.oup.com/isq/article/58/2/308/1789417<,consultedon31/3/2023.

39
ProvidingthattheoilandgasrevenueswillflowassoonasLebanoncanstartsellingfutures

onit.
40

Thelegalconsultationdeliveredn°713/2022datedon1/12/2022bytheDepartmentof
legislationandconsultationsattheMinistryofJusticetacklesthosetwodraftlawsandprovides
severalobservationsoftheircontent.
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